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Upcoming Events

Tuesday, June 17, 2025:
e Nassau County Women's Bar Association - Annual Installation Dinner

o Location: Fox Hollow Country Club
e Queens Women's Bar Association -Annual Installation Dinner
o Location: Russo's on the Bay (Event Sponsors)

Tuesday, June 24, 2025: KLG Webinar!
e Topic: Valuing a Closely Held Business - Income Approach/Valuation
Adjustments/Double Dipping

e Presented by Louis Panariello and Mayda Kramer
e 12:30 PM EST on Zoom - Register Here!

Thursday, July 10, 2025 - Sunday, July 13, 2025:
e New York State Bar Association Family Law Section 2025 Summer Meeting
o Location: The Saratoga Hilton Saratoga Springs, NY (Event Sponsors)
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http://www.goklg.com/
https://us02web.zoom.us/webinar/register/WN_ZZGMAA4dRlCdHm6CSdl4Mw

MATRIMONIAL
CASE OF

INTEREST

G.K.v.S.T.

Case Background
The parties were married for nearly 11 years and had three children together. During the marriage, the
defendant, a high-earning anesthesiologist who owned two medical practices, provided the primary
financial support, while the plaintiff was a stay-at-home parent before eventually becoming a law
professor. The family maintained a high standard of living, which included private school education for
the children, luxury vacations, and ownership of two homes. However, the marriage was marked by
significant turmoil, as the defendant engaged in domestic violence and financial abuse, along with
obstructionist litigation tactics such as filing for bankruptcy to evade contempt sanctions. Due to the
defendant’s repeated and willful failure to comply with discovery obligations, the courtissued a
Preclusion Order, prohibiting him from presenting financial evidence at trial.

Key Valuation Issues

e The plaintiff’s expert was retained to value the defendant’s 100% interest in his two anesthesiology
practices.

¢ Due to the defendant’s failure to produce financial records (e.g., general ledgers, bank statements),
the plaintiff’s expert could not use thelncome or Asset Approaches.

¢ Instead, the plaintiff’s expert applied the Market Approach, specifically the Guideline Company / M&A
Method, using comparable private company sales.

e According to the Court’s Filings, the plaintiff’s valuation expert selected aconservative revenue
multiple of 0.6, based on industry data and the limited documentation available.

e Plaintiff’s expert valued the businesses at$914,000 as of the date of commencement (June 21, 2021).

e The court accepted this valuation, noting that the defendant’s failure to provide discovery precluded

him from challenging the methodology.

Court’s Findings and Decision

e The defendant’s lack of credibility, financial obfuscation, and contemptuous behavior were
central to the court’s findings.

e The court imputed $1,000,000 in annual income to the defendant based on lifestyle analysis
and his own admissions, despite his claims of earning only $200,000.

o Plaintiff was awarded:

50% of the business value ($457,000)

50% of the defendant’s investment and bank accounts

(o]

(e]

50% of his retirement accounts

(o]

o

100% of her own retirement accounts 2/6
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Court’s Findings and Decision (Cont’d)

o Exclusive use and receivership of the parties’ home in North Creek.
o Transfer of the children’s 529 accounts to her control
e The court also awarded:
o Post-divorce maintenanceof $6,203.27/month for 38 months
o Child supportof $10,029.17/month (increasing to $10,886.54 after maintenance ends)
o Attorney’s feesof $906,776.45 andexpert feesof $5,000
o The court emphasized theimpact of domestic violenceand financial abuse in its equitable
distribution analysis.

Conclusions and Key Takeaways

e Discovery Failures Have Severe Consequences: Courts may preclude financial evidence and resolve
all valuation issues in favor of the compliant party.

e Expert Testimony Is Pivotal: When financial records are lacking, courts will rely heavily on credible
expert testimony using accepted valuation methodologies.

¢ Market Approach Validated: The case affirms the use of the Market Approach, particularly the M&A
Method, when income and asset data are unreliable or unavailable.

¢ Domestic Violence as a Valuation Factor: This case is a leading example of how courts mayincrease
the non-abusive spouse’s shareof marital assets under DRL § 236 B (5) (d) (14).

¢ Imputed Income Based on Lifestyle: Courts may impute income based on lifestyle and circumstantial
evidence, especially when tax returns are not reflective of actual earnings.

e Strategic Use of Forensic Accounting: Attorneys should engage forensic experts early, especially

when anticipating discovery issues or financial misconduct.

Importance

This decision establishes a significant precedent for matrimonial attorneys and financial experts
handling high-net-worth divorce cases in New York. It highlights the serious consequences of discovery
noncompliance—such as preclusion from presenting financial evidence—and emphasizes the court’s
reliance on forensic accounting and expert valuation when full financial disclosure is lacking. It also
reinforces the emerging role of DRL § 236 B (5)(d)(14) in factoring domestic violence into equitable
distribution, and validates the Market Approach in business valuation where documentation is

insufficient.
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https://law.justia.com/cases/new-york/other-courts/2024/2024-ny-slip-op-50880-u.html

CORPORATE Strougo v. Tivity Health,
CASE OF Inc.

INTEREST

Case Background

Tivity Health, Inc. acquired Nutrisystem, Inc. in 2019, recording substantial goodwill and tradename
values. Investors alleged that Tivity's executives misrepresented Nutrisystem’s financial health and
failed to properly account for goodwill and tradename impairments. The dispute centered on

whether Tivity concealed Nutrisystem’s poor financial performance leading up to and following the
acquisition.

Key Valuation Issues

Valuation of Goodwill and Tradename: Whether Tivity accurately reported the goodwill and
Nutrisystem tradename values in financial disclosures.

Triggering Events for Impairment: Did Tivity properly evaluate financial impairment indicators under
Generally Accepted Accounting Principles (GAAP)?

Financial Forecasts: Were Nutrisystem's earnings projections manipulated to mislead investors?
Material Omissions: Did Tivity omit key financial data, including Nutrisystem’s pre-merger losses?

Expert Testimony & Forensic Accounting: The role of financial experts in determining whether Tivity
properly followed valuation methodologies.

Court Findings
e Goodwill and tradename impairments were misreported, and Nutrisystem’s financial decline should
have triggered earlier impairment testing.

e Tivity’s financial forecasts were overly optimistic, failing to reflect known financial risks.

e Material omissions occurred, particularly regarding Nutrisystem’s pre-merger losses.

e While expert testimony helped clarify GAAP application, summary judgment was partially granted,
limiting damages related to executive departures.

Key Takeaways

e Accurate goodwill and tradename valuation is crucial in corporate acquisitions to prevent securities
fraud claims.

e Triggering events for impairment must be carefully assessed to comply with GAAP and avoid
misleading investors.

e Financial experts play a key role in analyzing accounting practices and valuation methodologiesin
court.

e Executives must exercise due diligence in financial reporting to avoid liability under securities laws.
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Read the full case here



https://law.justia.com/cases/federal/district-courts/tennessee/tnmdce/3:2020cv00165/82099/302/

ESTATE TAX

CASE OF Pierce v. Commissioner
INTEREST

Case Background

The case centers on the valuation of Mothers Lounge, LLC, a business that employed a unique "free,
just pay shipping" model to sell baby-related products. In 2014, the petitioner, Kaleb J. Pierce, and his
then-wife transferred minority interests in the company to irrevocable trusts and sold additional
interests to an LLC owned by those trusts. The valuation of these interests was challenged by the IRS,
resulting in a deficiency determination. The court had to assess the fair market value of the transferred
interests using the appropriate valuation methodology.

Key Business Valuation Issues

Appropriate valuation methodology: The parties debated whether the income approach, specifically
the discounted cash flow (DCF) method, was appropriate.

Future cash flow projections: The reliability of forecasted revenue and expenses was contested,
particularly regarding the sustainability of the business model.

Tax-affecting adjustments: The court evaluated whether adjustments for S corporation tax-affecting
were warranted.

Specific Company Risk Premium: Whether risks such as reliance on a key contract, litigation, business
model sustainability, and management disruptions justified an additional risk adjustment.

Control and marketability discounts: The court analyzed appropriate discounts applied to the non-
controlling interests in the company.

Expert witness credibility: The testimony of financial experts, including valuation analysts and forensic
accountants, was scrutinized.

Court Findings

e The court accepted the DCF method as the most suitable valuation approach due to the lack of
comparable market transactions.

e It rejected an expert’s projections that relied excessively on hindsight and failed to account for
significant, known business challenges.

e Tax-affecting was accepted, using the Delaware Chancery approach to adjust earnings.

e The court adopted an 18% discount rate, reflecting market conditions and industry-specific risks.

e A 5% control discount and a 25% marketability discount were upheld, aligning with industry studies
and the company’s specific circumstances.

e The court rejected flawed expert reports that did not independently verify assumptions or omitted
key financial considerations. 5/6
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ESTATE TAX

CASE OF Pierce v. Commissioner
INTEREST

Key Takeaways

e Expert testimony must be well-supported: Financial experts must provide transparent, data-
backed assessments rather than rely on prior, unsupported reports.

¢ DCFremains a preferred method for valuing closely held businesses: Courts continue to rely on
this method when market-based comparisons are unavailable.

e Company-specific risks matter: Unique business risks, particularly litigation and contract
dependencies, must be incorporated into valuation models.

e Control and marketability discounts require justification: These adjustments must be based on
empirical evidence, not arbitrary selections.

o Tax-affecting is possible but must be properly structured: The court upheld tax-affecting, but
only through recognized methodologies.

Conclusion

Pierce v. Commissioner is a significant ruling in the realm of business valuation,
forensic accounting, and expert financial witness testimony, particularly as it
pertains to federal gift tax assessments. The case reinforces the importance of
selecting appropriate valuation methodologies, addressing company-specific
risks, and ensuring reliable expert witness testimony. The decision will be of
particular relevance to attorneys who rely on financial experts to assess the value
of closely held businesses in tax disputes.

I(lg Business Valuators &
Forensic Accountants

Stay Connected! Scan the QR Code to follow us on Social Media.
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Read the full case here



https://www.taxnotes.com/research/federal/court-documents/court-opinions-and-orders/tax-court-analyzes-valuation-entrepreneurs-gifts-trusts/7rybz

